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STATEMENT OF THE CASE 
Nature of the Case 
Abel Hidalgo-Vialpando (Vialpando) appeals from the judgment entered 
upon the district court's order dismissing his petition for post-conviction relief. 
Statement of Facts and Course of Proceedings 
Vialpando pleaded guilty to burglary. State v. Vialpando, Docket No. 
39976, 2013 Unpublished Opinion No. 415 at 1 (Idaho App. March 27, 2013). 
The district court sentenced Vialpando to a unified term of five years with two 
years fixed and retained jurisdiction. !sl Upon the Department of Correction's 
recommendation, the district court relinquished jurisdiction. !sl at 2. Vialpando 
filed a Rule 35 motion for leniency which the district court denied. !sl Vialpando 
appealed, challenging the district court's relinquishment of jurisdiction and denial 
of his Rule 35 motion. !sl The Court of Appeals issued an unpublished decision 
affirming the district court. !sl 
Vialpando filed a petition for post-conviction relief and supporting affidavit. 
(R., pp. 5-6, 14.) The state moved for summary dismissal, to which Vialpando 
responded. (R., pp. 24-31.) The district court entered an order denying and 




Vialpando states the issues on appeal as: 
1. Does the Pe[t]itioner have the Right to the Assistance of 
counsel During a Hearing under Idaho Criminal Court Rule 
35? 
2. Counsel failed to advise Defendant on his Rule 35 Motion 
3. Counsel failed to pursue defenses available to defendant 
4. Counsel failed to (argue) Medical Care in Prison for his 
Hepatitis C. 
5. Did district Court Abuse [its] Discretion in Not Appointin[g) 
Counsel to further Petitioners Interest Bases [on] Petitioners 
Illiteracy. 
(Appellant's brief, pp. 3-4 (verbatim except where bracketed).) 
The state rephrases the issue[s] as: 
Has Vialpando failed to show the district court erred in summarily dismissing his 
petition for post-conviction relief? 
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ARGUMENT 
Vialpando Has Failed To Show The District Court Erred In Summarily Dismissing 
His Petition For Post-Conviction Relief 
A. Introduction 
Vialpando's statement of the issues identifies claims of ineffective 
assistance of counsel. (Appellant's brief, pp. 3-4.) However, Vialpando's brief 
clarifies that his arguments concern the district court's alleged denial of 
Vialpando's right to counsel in proceedings for his Rule 35 motion. (Appellant's 
brief, pp. 4-7.) Vialpando also argues the district court abused its discretion in 
denying his Rule 35 motion. (Appellant's brief, p. 7-8.) Applying the law to the 
record in this matter and from Vialpando's criminal appeal, 1 Vialpando failed to 
state a valid claim for relief in his petition, supporting affidavit, or response to the 
state's motion for summary dismissal. Accordingly, Vialpando has failed to show 
the district court erred or abused its discretion in dismissing his petition for post-
conviction relief, and this Court should affirm. 
B. Standard Of Review 
When reviewing a district court's order summarily dismissing a petition for 
post-conviction relief, the appellate court reviews the record to determine if there 
is a genuine issue of material fact which, if resolved in petitioner's favor, would 
require that relief be granted. Ridgley v. State, 148 Idaho 671, 675, 227 P.3d 
925, 929 (2010). Although a court must accept a petitioner's un-rebutted 
1 See Motion to Take Judicial Notice and Statement In Support, filed concurrently 
herewith. The record in this matter will be cited as "R.," and the record in 
Vialpando's prior appeal will be cited as "39976 R." 
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allegations as true, it need not accept mere conclusory allegations, unsupported 
by admissible evidence, or conclusions of law. Workman v. State, 144 Idaho 
518, 522, 164 P.3d 798, 802 (2007) (citing Ferrier v. State, 135 Idaho 797, 799, 
25 P.3d 110, 112 (2001)). Regarding questions of law, the appellate court 
exercises free review. Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 
1069 (2009). The appellate courts freely review whether a genuine issue of 
material fact exists. Edwards v. Conchemco, Inc., 111 Idaho 851, 852, 727 P.2d 
1279, 1280 (Ct. App. 1986). 
C. Vialpando's Claim That He Was Denied Counsel For His Rule 35 Motion 
Should Have Been Raised In His Direct Appeal And Is Thus Forfeited 
In his criminal matter, Vialpando simultaneously filed a Rule 35 Motion, a 
Notice To Terminate Counsel, and a Motion to Appoint Counsel. (39976 R., pp. 
60-74.) The district court advised Vialpando he "has the Constitutional right to 
counsel, but he does not have the right to counsel of his choice." (39976 R., p. 
81.) The district court further stated, "[Vialpando] will represent himself if he 
chooses to not have the Bannock County Public Defender Office continue to 
represent him." (39976 R., p. 81; see also R., pp. 37, 41.) The record from 
Vialpando's direct appeal reflects that Vialpando represented himself in his Rule 
35 hearing. (See 39976 (9/5/12) Tr.) Thus, to the extent Vialpando asserts 
ineffective assistance of counsel, his arguments fail because he cannot establish 
deficient performance by counsel. Strickland v. Washington, 466 U.S. 668, 687-
88 (1984) (To prove a claim of ineffective assistance of counsel, a post-
conviction petitioner must demonstrate deficient performance and resulting 
prejudice); State v. Charboneau, 116 Idaho 129,137,774 P.2d 299,307 (1989). 
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If Vialpando wished to challenge the district court's ruling denying his 
requests to terminate his trial counsel and appoint new counsel, such issue 
should have been raised in his direct appeal. An application for relief under the 
UPCPA "is not a substitute for an appeal." Knutsen v. State, 144 Idaho 433, 
438, 163 P.3d 222, 227 (Ct. App. 2007); I.C. § 19-4901(b). "Any issue which 
could have been raised on direct appeal, but was not, is forfeited and may not be 
considered in post-conviction proceedings" except in circumstances inapplicable 
here.2 kl (quoting I.C. § 19-4901 (b)). In Knutsen, the Court of Appeals found 
that petitioner's Eighth Amendment challenge to his sentence was precluded 
under I.C. § 19-4901 (b) because it was an issue that could have been raised on 
direct appeal. kl The holding in Knutsen applies to Vialpando's assertion that 
he was denied his right to counsel for his Rule 35 motion. Vialpando could have 
raised the Sixth Amendment challenge in his direct appeal but did not. He thus 
forfeited the claim and was precluded from raising it in his post-conviction 
petition. 
Finally, to the extent Vialpando asserts he had a constitutional right to 
counsel for his Rule 35 motion, this argument also fails. A person convicted of a 
crime has no constitutional right to counsel in state post-conviction proceedings. 
Pennsylvania v. Finley, 481 U.S. 551, 555-57 (1987); Murray v. Giarratano, 492 
2 Those circumstances are issues raising "a substantial doubt about the reliability 
of the finding of guilt." Knutsen, 144 Idaho at 438, 163 P.3d at 227. Vialpando 
pleaded guilty and has raised no challenge to the validity of his plea. See 
Vialpando, Docket No. 39976, 2013 Unpublished Opinion No. 415 at 1. 
5 
U.S. 1, 9-10 (1963). The Sixth Amendment only guarantees a criminal 
defendant the right to counsel during all "critical stages" of the adversarial 
proceedings against him. Estrada v. State, 143 Idaho 558, 562, 149 P.3d 833, 
837 (2006) (citing United States v. Wade, 388 U.S. 218, 224 (1967); State v. 
Ruth, 102 Idaho 638, 637 P.2d 415 (1981)). Although this right encompasses 
the first direct appeal, it does not extend to post-conviction proceedings, 
including Rule 35 challenges. Lawrence v. Florida, 549 U.S. 327, 336-37 (2007); 
Finley, 481 U.S. at 555; United States v. Jackson, 923 F.2d 1494, 1496-97 (11th 
Cir. 1991 ). A Rule 35 motion does not create a critical stage of the proceedings 
because it can "only benefit the defendant by reducing his sentence which had 
already become final." United States v. Taylor, 414 F.3d 528, 537 (4th Cir. 
2005). Accordingly, Vialpando has failed to establish he had a constitutional 
right to counsel, effective or otherwise, to pursue his Rule 35 motion. This Court 
should thus affirm the district court's order dismissing Vialpando's claim. 
D. Issues Already Addressed On Vialpando's Direct Appeal Are Barred By 
Res Judicata 
Although not raised in his issues statement, Vialpando argues in his brief 
that the district court abused its discretion "when it denied [his] Idaho Criminal 
Rule 35 motion for a reduction of sentence." (Appellant's brief, pp. 7-8.) This 
argument fails under the doctrine of res judicata. "The principles of res judicata 
apply when an applicant attempts to raise the same issues previously ruled upon 
on direct appeal in a subsequent application for post-conviction relief." Knutsen, 
144 Idaho at 439, 163 P.3d at 228 (other citations omitted). Issues previously 
6 
raised and ruled upon are barred. State v. Beam, 115 Idaho 208, 210-11, 766 
P.2d 678, 680-81 (1988). 
In his direct appeal, Vialpando challenged the district court's decision 
denying his Rule 35 motion. Vialpando, Docket No. 39976, 2013 Unpublished 
Opinion No. 415 at 1. The Court of Appeals rejected Vialpando's claim, affirming 
the district court's order denying the Rule 35 motion. kL. at 2-3. Vialpando is 
therefore barred by res judicata from re-raising the claim. 
E. Vialpando Is Precluded From Asserting New Claims On Appeal 
Vialpando's appellate brief asserts ineffective assistance of counsel, 
including failure to advise, failure to pursue defenses, and failure to argue 
"Medical Care in Prison for his Hepatitis C." (Appellant's brief, pp. 3-4.) As 
already discussed, because Vialpando undisputedly represented himself in his 
Rule 35 proceedings, he cannot establish deficient performance by counsel, and 
thus cannot meet his burden of proving ineffective assistance of counsel. 
Strickland, 466 U.S. at 687-88; Charboneau, 116 Idaho at 137, 774 P.2d at 307. 
(See Appellant's brief, pp. 4; 39976 (9/5/12) Tr.) In addition, Vialpando did not 
raise these claims in his petition for post-conviction relief, supporting affidavit, or 
response to the state's motion for summary dismissal. (R., pp. 4-8, 14, 27-31.) 
The appellate courts will not consider issues raised for the first time on appeal. 
Dunlap v. State, 141 Idaho 50, 58, 106 P.3d 376, 384 (2004). Accordingly, the 
Court need not address these claims. 
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CONCLUSION 
The state respectfully requests that the Court affirm the district court's 
order summarily dismissing Vialpando's post-conviction petition. 
DATED this 20th day of May, 2014. 
D~-a= 
Deputy Attorney General 
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